[FTLED._KINGS COUNTY CLERK 1271972025 11:06 AM | NDEX NO. 532364/ 2025

NYSCEF DOC. NO 54 RECEI VED NYSCEF: 12/19/2025

EXHIBIT A



ETLED._KINGS COUNTY CLERK 12/197/2025 11:06 AM | NDEREMONC5 3286478025

NYSCEF DOC. NO. %84 RECEI VED NYSCEF: 092/ 09/2025 %

!

At a term of the Supreme Court, held in and
for the County of Albany, State of New

rk, in the City of Albany, on September
E, 2025.

PRESENT: HON. RICHARD J. MCNALLY, JR. ‘
SUPREME COURT JUSTICE ‘

STATE OF NEW YORK :
SUPREME COURT COUNTY OF ALBANY

YESHIVA MOSDOS CHASIDEI SQUARE BORO
PARK, YESHIVA MOSDOS CHASIDEI SQUARE
OF WILLIAMSBURG, YESHIVA TORAH V’YIRAH
BAIS ROCHEL, YECHIEL EINHORN, CHAIM
MEIR ISRAEL, ABRAHAM SEKULA, YAKOV
SILBERMAN, JACOB KALISCH, YOSEF KLEIN,
and ANN KOENIG,

Petitioners-Plaintiffs,

For a Declaratory Judgment Pursuant to Civil
Practice Law and Rules § 3001 and a Judgment

Pursuant to Civil Practice Law and Rules Article 78
DECISION AND ORDER

-against- INDEX NO. 906775-25

NEW YORK STATE DEPARTMENT OF
EDUCATION, and BETTY A. ROSA,
in her capacity as Education Department
Commissioner,

Respondents-Defendants.

Appearances: SBarshovLaw PLLC
Attorneys for Petitioners-Plaintiffs
(Steven Barshov, Esq.)
20 Lagoon Lane, Haverstraw, NY 10927

Hon. Letitia James

Attorney General of the State of New York
Attorney for Respondents-Defendants
(Lauren R. Rosenberg, Esq., of Counsel)
The Capitol

Albany, New York 12224
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MCNALLY, J.

Plaintiffs-petitioners (“petitioners”) commenced this hybrid CPLR Article 78 proceeding
and action seeking a judgment related to respondents-defendants’ (“respondents”) March 2025
final negative substantial equivalency determinations and respondents’ May 2025 determination
that petitioner schools are unable to utilize the newly enacted subsection 6 of Education Law
§ 3204 to achieve substantial equivalency status. Petitioners seek an order finding the following:
first, that respondents’ determination that petitioner schools are ineligible to use subsection 6 to
establish that they satisfy the standards for substantial equivalency is arbitrary, capricious and
contrary to law; second, that respondents’ regulations contradict the Felder Amendment and are
unlawful as applied to petitioner schools; and third, that the final negative substantial
equivalency determinations made against petitioner schools are arbitrary, capricious and contrary
to law. As to their first cause of action, petitioners seek an order (1) annulling the determination
that petitioner schools are ineligible to utilize subsection 6 of Education Law § 3204, (2)
confirming that petitioner schools are still “schools™ after issuance of the negative
determinations, and (3) confirming that upon electing to utilize the new assessment pathways
under Education Law § 3204 (6) petitioner schools immediately satisfy the applicable substantial
equivalence criteria. Petitioners also seek an ordef annulling and vacating the final negative
substantial equivalency determinations, pursuant to their third cause of action. Respondents have
filed an Answer and opposition to the Article 78 as well as a motion for summary judgment as it
relates to petitioners’ second cause of action for a declaratory judgment.! The parties agree that

the first cause of action is fully briefed and ready for adjudication on the merits.

! Additionally, Parents for Educational and Religious Liberty in Schools and Torah
Umesorah moved to file an amicus brief and Young Advocates for Fair Education, Inc. moved to
intervene. Upon due deliberation, both motions are denied. As to the motion to intervene, the
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Background

“The compulsory education law (Education Law art 65, part I) of this state requires
parents and those in a similar custodial role to ensure that children between the ages of 6 and 16
attend “full time instruction’ (Education Law § 3205 [1] [a]; see Education Law § 3212 [2] [b]),
for the purpose of ensuring ‘that children are not left in ignorance, that from some source they
will receive instruction that will fit them for their place in society’ (Matter of Andrew TT., 122
AD2d 362, 364 [3d Dept 1986] [internal quotation marks and citation omitted]). This instruction
may occur ‘at a public school or elsewhere’ (Education Law § 3204 [1]). However, if the student
receives instruction ‘elsewhere than at a public school” it must ‘be at least substantially
equivalent to the instruction given to minors of like age and attainments at the public schools of
the city or district where the minor resides’ (Edilcation Law § 3204 [2])” (Matter of Parents for
Educ. & Religious Liberty in Schs. v Young, 230 AD3d 83, 85 [3d Dept 2024], affd __ NY3d
_,2025NY Slip Op 03689 [2025]).

“The Education Law provides that local school authorities (LSAs) have primary
responsibility for ensuring that children receive the required education (see Education Law §§ 2
[12], 3204 [2], 3205, 3210 [2]). In 2018, the Legislature amended the statute's substantial
equivalency requirement for nonpublic schools that offer bilingual programs and extended school
hours (see L 2018, ch 59, part SSS). The enactment — known as the Felder Amendment —
provides that, for this subset of nonpublic schools, the Commissioner shall make any final

substantial equivalency determinations (see Education Law § 3204 [2] [ii], [iii], [v])” (Matter of

notice of motion is defective (see CPLR 2214 [b]) and, upon petitioners’ objection, is rejected.
Additionally, if the motion were accepted, the proposed intervenor is not entitled to intervene as
of right and this Court would decline to grant permissive intervention (see CPLR 1012, 1013,
7802 [d)).
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Parents for Educ. & Religious Liberty in Schs. v Young, __ NY3d __, _ ,2025NY Slip Op
03689, *1 [2025]). Upon a final negative determination, “the nonpublic school shall no longer be
deemed a school which provides compulsory education fulfilling the requirements of . . . the
Education Law” (8§ NYCRR 130.6 [c] [2] [i]}; 1308 [d] [7] [1]).

In March 2025, respondents issued final negative substantial equivalency determinations
to petitioner schools. According to the determinations, the New York City Department of
Education (“NYC DOE”) had attempted to work with the schools for approximately ten years,
but the schools impeded those efforts or failed to engage with NYC DOE. As a result,
respondents determined that the schools failed to demonstrate that they offered substantially
equivalent instruction, and a negative final determination was warranted. The final
determinations ordered that the schools were “no longer deemed a school which provide
compulsory education fulfilling the requirements of Article 65 of the Education Law.” The final
determinations required parents to enroll their children in an appropriate education setting
consistent with Education Law § 3204 and ceased funding to the schools for services such as
child nutrition programs, transportation, textbooks and other services.

In May 2025, the New York State Legislation amended Education Law § 3204 by adding
subsection 6. That subsection provided pathways for nonpublic schools to demonstrate
substantial equivalency in their instruction, including two expanded assessment pathways. The
first assessment pathway applies to nonpublic schools where the percentage of students who
score proficient on certain year-end assessments is equal to or greater than that of similarly
situated students in the State or school district (see Education Law § 3204 [6] [a] [vi]). The
second assessment pathway applies to nonpublic schools that administer certain year-end

assessments, with a participation rate equal to or greater than the three-year average statewide
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participation rate, and that "use[] the results to assess the school's educational program and to
seek to improve instruction and its students' performance on such tests" (Education Law § 3204
[6] [a] [vii]). The act stated that it “shall be deemed to have been in full force and effect on and |
after April 1,2025.”

The legislation established a phase-in period for the two assessment pathways (see
Education Law § 3204 [6] [b] [iii]). During the phase-in period, a nonpublic school is deemed to
have met the criteria required for the two assessment pathways. During the phase-in period, the
first cohort entering second grade must compiete year end assessments in the third grade, i.e., in
the 2026-2027 school year (see Education Law § 3204 [6] [b] [iii]). That cohort must continue to
be assessed each year, and each subsequent cohort must be tested starting in third grade, until
assessments are administered for grades three through ten, i.e., in the 2033-2034 school year (see
id.). The phase in period "shall be applicable to all nonpublic schools" as of the effective date of
the statute — April 1, 2025 (see L.2025, ch. 56, part A, §28; Education Law § 3204 [6] [b] [iii]).

On May 14, 2025, petitioner schools contacted respondents in regard to the legislation
that amended Education Law § 3204 and added subsection 6. Petitioner schools asserted that the
new subsection 6 applied to them, that they were able to take advantage of the new assessment
pathways, and, due to the phase-in provisions, petitioner schools are deemed to meet the newly
enacted substantial equivalency criteria. Thus, according to petitioner schools, the final negative
substantial equivalency determinations no longer had any effect on their current status of
substantial equivalency.

In response, respondents asserted that they disagreed with petitioner schools’ assessment
regarding the recent amendment’s application to them. According to respondents, the final

negative determinations caused petitioner schools to no longer be “nonpublic schools” for the
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purposes of the compulsory education law. As such, respondents asserted that petitioner schools
“may not avail themselves of any statutory or regulatory pathway to demonstrate substantial
equivalency.” Respondents informed NYC DEC that the petitioner schools were not to be
provided with any services or funding. Respondents also published a statement regarding the
amendment and directed that schools who received a final negative substantial equivaléncy
determination in February or March of 2025 were ineligible to demonstrate substantial
equivalency using the new pathways under subsection 6 because the schools were determined to
no longer be “nonpublic schools” and the legislature did not indicate that the amendment had
retroactive effect.

Analysis

“In a CPLR article 78 proceeding to review a determination of an administrative agency,
the standard of judicial review is whether the determination was made in violation of lawful
procedure, Was affected by an error of law, or was arbitrary and capricious or an abuse of
discretion” (Matter ofRichmond Children's Ctr., Inc. v Delaney, 233 AD3d 1328, 1329 [3d Dept
2024] [internal quotations marks and citations omitted]).

As to petitioner’s first cause of action, respondents’ determination that the petitioner
schools ére unable to utilize the newly enacted subsection 6 of Education Law § 3204 is
arbitrary, capricious and contrary to law. Although respondents had determined that petitioner
schools were not providing a substantiélly equivalent education, the legislature has changed the
qualifications for what it means to be providing a substantially equivalent education. Importantly,
the amendment also includes a phase-in period. Such period deems any school that elects to use
the two new assessment pathways to be providing a substantially equivalent education, is

applicable to “all nonpublic schools” and is effective April 1, 2025.
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Although respondent afgﬁes that petitioners no longer fit the definition of “nonpublic
schools” due to the negative determinations, 8 NYCRR 130.1 deﬁngs “[nJonpublic school” as a
“religious or independent school located in New York State that provides elementary and/or
secondary education (any grades 1 through 12) and such education is infended to fulfill the
compulsory education requirements of Article 65 of the Education Law for the students that
attend such school” (emphasis added). Further, 8 NYCRR 130.8 (7) states that “if the

Commissioner makes a determination that the school does not provide substantially equivalent

instruction; then: (i) the nonpublic school shall no longer be deemed a school which provides
compulsory educaﬁon fulfilling the requirements of Article 65 of the Education Law.” Thus,
although the regulations provide that a school that receives a negative determination is no longer
deemed to be a school providing the compulsory education requirements, they do not provide
‘that such school in no longer considered a school at all. Respondents do not point to any statue or
regulation that indicates that a negative determination causes the institution to no longer be
considered a school at all, as opposed to simply a school that does not currently meet the
substantial equivalency requirements.? Further, respondents have not referenced any statute or
regulation that suggests that a “nonpublic school” that receives a negative substantial

equivalency determination is forever unable become compliant with the compulsory education

2 In fact, respondents have suggested in other proceedings (see NYSCEF Doc. 9) that
such negative determinations do not cause an institution to no longer be able to operate as
schools; instead, respondents have argued that the institutions are still operating schools that
simply do not meet the substantial equivalency requirements which permits them to remain
providing services but prevents them from receiving funding and requires parents to supplement
their children’s schooling. In Matter of Parents for Educ. & Religious Liberty in Schs. v Young,
the Court of Appeals confirmed that a negative determination does not require a school to close
or that parents unenroll their children “from a nonpublic school deemed not to provide
substantially equivalent education” (2025 NY Slip Op 03689, *3). Notably, the Court still
referred to a school that receives a negative determination as a “nonpublic school.”
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law. Therefore, respondents’ argument that petitioner schools were no longer nonpublic schools
after receiving the negative determinations is without merit.

Respondents’ argument that the amendment adding subsection 6 should not be applied
retroactively is similarly without merit as applied to petitioners’ first cause of action. Petitioners
are not asking for the new legislation to be retroactively applied to the March 2025 negative
determinations. Instead, the legislature created a new system for establishing substantial
equivalency and such requirements only need to be applied prospectively in order to permit [
petitioner schools to utilize subsection 6.

In light of the foregoing, the Court finds that respondents’ May 2025 determination that
petitioner schools could not utilize subsection 6 in order to establish substantial equivalency is [
contrary to law. The Court has reviewed the parties remaining contentions as to petitioners’ first
cause of action and concludes they either lack merit or are unpersuasive given the Court’s
determination (Hubbard v County of Madison, 71 AD3d 1313 [3d Dept 2010]). The Court need
not address petitioners request for a preliminary injunction given the Court’s determination. As to
petitioners’ second and third causes of action, this Court’s determination as to the first cause of
action renders them moot (see Matter of Hearst Corp. v Clyne, 50 NY2d 707, 713-714 [1980]).

Accordingly, it is

ORDERED and ADJUDGED, that the petition, as to the first cause of action is granted;
and it is

ORDERED, that respondents’ determination that petitioner schools are ineligible to
utilize subsection 6 of Education Law § 3204 is annulled, petitioner schools are “nonpublic

schools” within the Education Law, and, upon electing to utilize the new assessment pathways
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under Education Law § 3204 (6), petitioner schools immediately satisfy the applicable
substantial equivalence criteria, and it is

ORDERED, that Parents for Educational and Religious Liberty in Schools and Torah
Umesorah’s motion to file an amicus brief is denied, and it is

ORDERED, that Young Advocates for Fair Education, Inc.’s motion to intervene is
denied, and it is

ORDERED, that the petition, as to the second and third causes of action, is dismissed.

The Court has uploaded the original Decision and Order/Judgment to the case record in
this matter as maintained on the NYSCEF website whereupon it is to be filed and entered by the
Office of the Rensselaer County Clerk.

Counsel for the parties are not relieved from the applicable provisions of CPLR 2220 or

the Uniform Rules of Supreme and County Courts § 202.5b (h) (2), insofar as it relates to service

and notice of entry of the filed document upon all other parties to this special proceeding,
whether accomplished by mailing or electronic means, whichever may be appropriate dependent
upon the filing status of the party.

Uniform Rules of Supreme and County Courts § 202.5b (b) (2) (I) directs that service
upon nonparticipating parties must be made in hard copy.

SO ORDERED.
Dated: September &, 2025

Albany, New York

A

HON. RICHARD J. MCNALLY, JR.
Supreme Court Justice

Papers Considered:
NYSCEF Docs: 1-162
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